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Welcome back to Ethica Extra! 

How can it be almost August? If you haven't heard from me in a while, it's because I'm not sure my last newsletter got sent. I blame the heat AND the humidity! (It's posted on the web site if you'd like to catch up.) 

 

It seems that both the state and the feds are in a back-to-school frenzy with new announcements on differentiated accountability, migrant regulations and new audits. I'm reading the new differentiated accountability information with a fine-tooth comb - as I'm sure you are too!


Cheryl



	Feds To Detroit: Return $53M in Title I Funds 

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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  In late July, the US Department of Education's Office of the Inspector General released the second in a series of reports signaling a critical shift in how Title I, Part A, programs are to be audited, and the importance of compliance with OMB Circular A-87. The report, The School District of the City of Detroit's Use of Title I, Part A Funds Under the No Child Left Behind Act of 2001 (ED-OIG/A05H0010), found that Detroit:
 

Charged unallowable personnel costs to Title I, Part A;

Inadequately documented compensation charges;

Used funds for unallowable and inadequately documented non-personnel costs; and

Used funds for unallowable and inadequately documented contract expenditures.

 
The OIG further found that the state of Michigan failed to adequately monitor Detroit's audit resolutions.
 
It Comes Down to Paperwork
At the heart of the detailed report is a single, consistent fact: it comes down to paperwork. Approximately $49M of the $53M in questioned costs was due to the fact that neither personnel funded exclusively through Title I nor split-funded personnel completed the required time and effort certifications or personal activity reports. Under OMB Circular A-87, personnel funded through Title I must document their activities at least twice a year, while split-funded personnel must do so every month. The report makes three important points about this paperwork:

· It must be done at the time the work is performed. In Detroit, certifications weren't completed until the auditors asked for them - 18 months after the work had been done. The OIG found that such certifications were not credible, and discounted them entirely. 

· It must be signed by a supervisor with actual knowledge of the work performed. In Detroit, a single supervisor signed certifications for more than 100 employees; again, the OIG found that this was not credible. 

· It must be completed based on actual work performed - not planned activities. Detroit asked the OIG to consider teachers' lesson plans as evidence that they had engaged in Title I activities. The OIG, however, said that such documents were not equivalent to personal activity reports because there was no after-the-fact proof that the planned activities had been performed.


Insurance Costs
The OIG found that insurance costs were also incorrectly charged to Title I, Part A. Employees who worked in afterschool and other Title I programs that took place outside of school hours - for which they received additional compensation - had a portion of their insurance costs charged to Title I, Part A. However, where employees are paid through non-Title IA sources for their regular work (e.g., district-funded employees), and there was no additional cost to cover these employees for their extra work, insurance costs can only be charged to the funding source that pays the employee's regular work. 
 
Fiscal Oversight
The OIG found numerous instances of Detroit's finance office having paid invoices without the Title I office first approving them. Sometimes, the approvals happened after payments had been made, and in other cases, the invoices weren't seen by the Title I office. In other cases, where the Title I office had signed off on invoices, it wasn't clear who in the Title I office had approved them. The report makes it clear that OIG expects that the Title I office will specifically, with an individual signature, approve each invoice before an invoice is paid.
 
Schoolwide Issues
As discussed in previous issues of this newsletter, schoolwide programs are under increased scrutiny - and their flexibility is being limited. In Detroit, officials claimed that some schools that had operated as targeted assistance programs should be given schoolwide program flexibility because they could have been schoolwide programs. The schools met the poverty requirements - but had chosen to operate as targeted assistance programs. But because the schools didn't actively select to operate as schoolwide programs, and did not develop schoolwide plans, they could not claim schoolwide flexibility after-the-fact.
 
The report is another piece in the ongoing puzzle of how ED is reviewing Title I.
Feds Finalize Migrant Regs 
 ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

As if differentiated accountability wasn't enough to think about, the same day the US Department of Education published final regulations for the Migrant Education Program (Title I, Part C). The Federal Register document is worth reading, because it spells out the Department's rationale for the new regulations, and in several places explains how the regulations should be carried out. 

The new regulations simplify some concepts, such as defining "qualifying work" and abandoning a worrisome concept of moves on or around holidays introduced in the draft regulations. The final document also drops a proposed definition of "in order to survive," widely criticized by respondents. At the same time, the regulations complicate other definitions, such as "intent to obtain" work. And they defer to promised new nonregulatory guidance to answer many questions sure to arise. 
 
The regulations additionally refer to at least two more pieces of information that are extremely important: the adjustments that ED will make to states' allocations based on their "defect" rates, and a national Certificate of Eligibility that is currently in review. Two states have yet to conduct a reinterviewing process the Department had requested to determine a "defect" rate, and the regulations require these two states to do so. (The Department considers that the discrepancy between children initially determined to be eligible, and those found to be eligible based on family interviews several years later, to be a "defect" rate.)
 
The US Department of Education defends the entire set of new regulations as necessary for "program integrity." Indeed, the final regulations refer numerous times to the necessity of regulating, and for doing so in advance of a reauthorization, based on earlier findings of the Office of the Inspector General. In their presentation of the final regs, the Department rejects the arguments that the problems are limited to a few states. In fact, the regulations define the required components of all states' quality control systems in an apparent effort to prevent any further issues from arising.
 
State Re-Interviewing
One of the controversial additions in the regulations is a new requirement for States to annually re-interview a sample of families. This appears to be a kind of "double-check" on recruiters, and the Department went to great lengths to distinguish this new requirement from the re-interviewing process states undertook earlier: "the sample used for prospective re-interviewing (unlike the sample used for retrospective reinterviewing) does not need to be large enough to generalize to the statewide population of migratory children. Rather, it only needs to be of sufficient size and scope to serve as an early warning system for potential eligibility problems. Additionally, SEAs can and should be conducting their prospective re-interviews relatively soon after the initial eligibility determination is made."
 
However, it is small comfort that the Department expects states to use only 50 families as a sample, since the Department is requiring States, on the basis of this re-interviewing process, to stop serving children who were found eligible - if the basis of the eligibility was found to be problematic in the sample of re-interviewed families. "An SEA needs to generalize from its defect rate to estimate the percentage (and actual number) of ineligible children in its statewide population of migratory children and, then, based on application of the re-interview findings regarding the types of problems that caused the defect rate, search for, locate, identify, and stop serving (and remove from the rolls of eligible migratory children) all children found to be ineligible in the overall statewide population of identified migratory children."
 

ID&R
The regulations add a number of critical changes that will alter the identification and recruitment process. For example, in cases where a worker moves to find work but does not actually obtain work, the state is obligated to provide additional evidence, beyond a worker's statement, that the inability to obtain work was due to circumstances beyond the worker's control. 
 
In the case of "temporary" work, the Department takes the hard line position that any work extending beyond 12 months is no longer temporary. However, it backed off on requiring annual state surveys of employers, a requirement many states argued was not feasible: "An SEA now need only document, within 18 months after the effective date of this regulation and at least once every three years thereafter, that of those workers whose children were previously determined to be eligible based on the State's prior determination of the temporary nature of such employment (or the children themselves if they are the workers), virtually no workers remained employed by the same employer more than 12 months."
 
The Department declined to further define "virtually no," but made it clear in its discussion that the number must be very close to zero: "these terms should be read to mean that 100 percent, or nearly 100 percent, of workers with children identified as eligible under the program stay on the job generally for only a brief period of weeks or months, and only rarely stay for 12 months."
 
Other Changes of Note
The Department formally abandoned the concept of "principal means of livelihood," arguing that the revised definitions make it unnecessary: "The Secretary believes that the other changes, which clarify that a migratory agricultural worker or a migratory fisher is a person who moves due to economic necessity in order to obtain temporary or seasonal employment in agricultural or fishing work, will satisfactorily address the purpose of the principal means of livelihood requirement."
 
The definition of "seasonal" employment now conforms to the definition used by the Department of Labor.
 

Also on the Web site: a side-by-side comparison of the old and new regulations, and a summary of the Department's reasoning. The regulations go into effect August 28.[image: image1.png]





	

	I am happy to announce that Ethica is now partnering with Professional Learning Systems (www.pls.com) to offer professional development and other Title services. Check it out! 
 ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

As always, 

...visit our web site at www.EthicaLLC.com
...send me an email at Cheryl@EthicaLLC.com
...or give us a call! 850.766.7216
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