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When US Secretary of Education Margaret Spellings published final Title I regulations in the October 29 Federal Register, she laid out an ambitious agenda to not only tweak No Child Left Behind, but also to move the issue of high school graduation - barely a footnote in the original law - front and center.
 
The 441-page regulations and explanations, however, will likely not be carried out by Spellings, and may not even be enacted under an administration of Spellings' party. None of the deadlines is before either the November 4 election or the January 20 inauguration. These regulations are, however, in force until the Congress renews the Elementary and Secondary Education Act - or they are withdrawn by a new administration. These regulations were Spellings' last chance to impact NCLB without a reauthorization, an agenda she unsuccessfully pushed in the face of competing legislative priorities. As the preamble states, "In the absence of reauthorization, we believe these final regulations are necessary to further the interests of parents and children and to improve the implementation of NCLB."
 
The Department used these regulations to make permanent some of its policies, including a pilot project - the use of growth models, a flexibility for which all states may now apply. It did not, however, include any of the other pilot projects such as switching the order of SES and choice, or differentiated accountability. 
 
The final version includes significant changes to the initial draft version likely to please both districts and states, many based on the comments received since the April 23 draft was published. Notably, deadlines have been moved back, by a year in some cases, providing transition time. A draft regulation that would essentially have prevented districts from using their SES and choice funds for other purposes has been scaled back and now appears more manageable. Nonetheless, the regulations contain enough new requirements to warrant a very careful read. The new regulations are available HERE, and are in effect as of November 29. A timeline for the regulations, which has been significantly changed since the draft, is available HERE.
 
The regulations address the following major areas:
· High school graduation rates; 

· Supplemental educational services and public school choice; 

· Inclusion of subgroups in Adequate Yearly Progress (AYP) determinations; 

· Restructuring; and 

· Inclusion of NAEP data on state and local report cards.
In every case, the Department rejected comments that objected to the new requirements as burdensome, arguing that the potential benefit to the public vastly outweighs any burden.
 
While the regulations set out a framework for states, each state education agency now must make a number of decisions that will impact districts, schools and students. Interested parties should monitor the states' accountability workbooks, the first documents that will set out states' responses. This publication certainly will be watching. 
 
The following discussion maps out the changes and the Department's rationale, section by section.
 
Disaggregation of Data (200.7) 
This section is somewhat of a misnomer. It essentially requires state education agencies to revisit their decisions on minimum subgroup sizes, and to defend these decisions to the US Department of Education. The goal is to ensure that subgroup sizes are as small as possible, and that as many students as possible are included in school-level accountability decisions. States also must analyze how the various components of their accountability systems interact, and must publish the number and percentage of students and student subgroups excluded from school-level accountability. States must also publish the number and percentage of students excluded from school-level accountability because they did not attend the same school for a "full academic year," a reporting requirement likely to signal future changes in this definition.
 
The Department declined to set a national minimum group size. Comments, the Department wrote, "reflect the lack of consensus in the education community on a uniform minimum group size." The Department believes that minimum group sizes "must be large enough to produce statistically reliable information and protect students' privacy, yet small enough to maximize the inclusion of student subgroups in accountability decisions."
 

NAEP Data (200.11)
States and districts now must modify their NCLB report cards to include information from the latest administration of the National Assessment of Educational Progress (NAEP) (www.nationsreportcard.org). Interestingly, this not only invites, but requires, an explicit comparison between student progress on state standards and achievement trends on NAEP - a comparison that was considered, and rejected, during the reauthorization process in 2001. The data required to be included on the report cards is: the percentage of students in grades 4 and 8 at each achievement level (below basic, basic, proficient, advanced), and participation rates of students with disabilities and limited-English proficient students. At the state level, the report cards also must disaggregate the achievement data by subgroup. The Department will issue guidance on how to explain NAEP data to the general public.
 
Graduation Rates (200.19)
In the section on other academic indicators, the new regulations create a series of new requirements for setting goals for, reporting, and holding schools accountable for, high school graduation rates. States must: 
· Set a goal for four-year high school graduation rates across all high schools; 
· Optionally propose one or more "extended-year" graduation rates; 
· Set annual graduation rate targets that reflect "continuous and substantial improvement from the prior year" for each high school; 
· Publish the current high school graduation rates for the schools at the 90th, 50th, and 10th percentiles; 
· Use both the four-year and alternate-year rates for high school accountability; and 
· Report both the four-year and alternate-year rates, disaggregated by subgroup, on both state and district report cards.
As anticipated, the regulations require all states to use the same formula to calculate graduation rates, and that formula is very similar to the one states agreed to use voluntarily through the National Governors' Association pact. The preamble cites an NGA report as stating that 16 states already use this rate; 29 plan to use the rate between 2009 and 2012; and that 5 states are undecided. The Department clearly believes that, since the vast majority of states are on this path already, they can't object too much - and indeed, the Department's estimates of burden note that states are already planning to do this and so are not incurring additional expense solely due to these regulations.
 
The four-year graduation rate, formally known as the "adjusted cohort graduation rate," is the number of students who graduate in four years with a regular high school diploma divided by the number of students who form the adjusted cohort for that graduating class. An "adjusted cohort" means the students who enter grade 9 (or the earliest high school grade at a particular school) plus any students who transfer into the cohort in grades 9-12, minus any students removed from the cohort. Students may be removed from the cohort only if they transfer to another educational program that awards regular high school diplomas, emigrate to a different country, or die. On-time graduation includes students who graduate early or the summer following their senior year.
 
Students who are retained in grade, enroll in GED programs, or leave school for any other reason must remain in the cohort and will be counted as students who did not graduate "on time."
 
Districts will have to obtain written documentation on students who leave the cohort; otherwise, these students count as drop-outs. This requirement emphasizes the importance of careful record-keeping, as high schools will be held accountable for their graduation/dropout rates. Graduation rates must be calculated for all of the AYP subgroups, and schools and districts will be held accountable for differences in graduation rates among subgroups. Minimum group sizes apply.
 
The Department stuck to its guns on the fundamental definition of a graduate: a student graduating with a regular high school diploma, not any kind of alternative credential. States may propose one or more extended-year rates (such as a five- or six-year rate) to account for students who take longer to earn their diploma. However, states that propose extended-year graduation rates will still not be able to capture students graduating with special diplomas - and all graduation rates used by states will have to be used, together, to calculate AYP. The Department will issue additional guidance in this area, as well as on documenting student transfers out of the cohort.
 
Although states will be setting the graduation goals, the regulations make it clear that the Department has no patience for either maintaining low rates or minimally increasing them from year to year. "At a time when a high school diploma is the absolute minimum credential needed for success in the labor force, the Secretary believes states must set aggressive goals and hold LEAs and high schools accountable for graduating more of their students."  States must set a single rate "that represents the rate the state expects all high schools in the state to meet" and annual graduation rate targets "that reflect continuous and substantial improvement from the prior year toward meeting or exceeding the graduation rate goal." The regulations specifically discuss alternative schools and juvenile justice facilities, and make it clear that such schools are not exempt from the graduation requirements. However, the targets do not have to be the same for every high school. Beginning with 2009-2010 AYP decisions, in order to make AYP, any high school or district that serves grade 12 must meet or exceed the targets for continuous and substantial improvement. 
 
The Department and its National Technical Advisory Committee (see below) will undoubtedly provide more information on this topic.
 
Making Adequate Yearly Progress (200.20)
This section simply adds the flexibility for any state to request authority to use a growth model from the Secretary of Education, and includes in regulation the requirements for such a growth model.
National Technical Advisory Committee (200.22)
Secretary Spellings named the members of this committee in August, well in advance of these final regulations, and the group - headed by former Florida testing director Tom Fisher - has held its first meeting. However, the Department stated that it did add members to the group in response to commenters, notably, experts in English-language learners and students with disabilities. This group is specifically to advise the Secretary, and does not replace the peer review process of state accountability plans. Importantly, the group is authorized under the "Federal Advisory Committee Act," known as FACA, requiring it to act in the Sunshine, including publicly announcing its meetings and allowing public attendance. The TAC membership will survive this administration, since the minimum term for a member is one year, and the maximum term is three years. However, the new Secretary will determine how this group is used.
 
Identification of Schools and Districts for Improvement (200.32 for schools; 200.50 for districts)
In this section, the Department formalizes its currently policy that a district may base identification of a school for improvement on whether the school did not meet the annual goals in the same subject for two years, but may not limit identification to schools that miss the goal in the same subject for the same subgroup for consecutive years. This has always been an option, and has been included in Department guidance for a number of years. However, states must choose to use this option, and include it in their accountability workbooks. The same provision applies to state identification of districts for improvement.
 
Notices of Improvement (200.37)
The Department cited a national evaluation and its own Title I monitoring in support of its belief that districts are responsible for the relatively low enrollment in both choice and SES programs, and the new requirements are meant to strengthen district implementation. Under the new regulations, districts must notify parents of eligible students of their Title I public school choice options at least 14 calendar days before the start of the school year. This applies only to choice, not to supplemental educational services, and is intended to make it easier for parents to select another school earlier, as research shows that few parents are willing to move a student mid-year. 
 
This section also makes a series of changes to the notices districts send to parents about SES. These notices now must include, in addition to current requirements, an explanation of the benefits of receiving SES, and an indication of which providers are able to serve students with disabilities and/or Limited-English proficient students. Notices must be "clear, concise, and clearly distinguishable from other school improvement information sent to parents." The regulations are clear that this does not require a "separate" notice on SES; the information could be included in the same mailing. The Department will provide one or more sample notification letters that meet the new requirements.
 
States also must indicate on its list of approved providers which are capable of serving SWD or LEP students.
Supplemental Services and Choice (200.39)
Districts will now be required to prominently post on their web sites, in a timely manner, information on:
· The number of students who were eligible for choice and SES; 
· The number of students who participated in choice and SES; 
· A list of state-approved providers and the locations where services are provided; and 
· A list of available schools to which students may transfer in the current year. 
 

If districts do not have their own web sites, the state must put the information on its web site. In response to objections that such information can be misleading, the Department notes that districts "are free to explain, along with [this information], how available funding may affect the number of students [participating]."
 
States must post on their web sites the amount each district must spend on SES and choice (20 percent of the Title I, Part A allocation) and the maximum per-child allocation for SES. This information does not have to be posted on district web sites.
 
Restructuring (200.43)
There are two crucial changes in this section. First, the regulations formally state that, if a school has undertaken a restructuring option early (e.g., during the corrective action phase), it does not have to take another restructuring option once it enters the restructuring phase. This is particularly important since the regulations also strengthen the restructuring language, clarifying that restructuring schools must take a "significantly more rigorous and comprehensive reform" at the restructuring phase. The second change is that replacing the principal is not sufficient to meet the requirements of "any other major restructuring of a school's governance" - unless it is part of a broader reform effort.
 
As a side note, the Department mentions that it is currently designing a study to identify promising models for turning around chronically low-performing schools. However, if such a study is in the design phase, results are at least several years in the future.
 
The Department notes that "in preparation for the current monitoring cycle, the Department strengthened its monitoring of restructuring implementation by placing greater emphasis on how statewide systems of support and districts work with schools to determine the restructuring option that will be implemented by each district."
 
Public School Choice (200.44)
This section tightens districts' responsibilities to ensure that parents receive information about public school choice and students are able to transfer in the school year that the school is first identified for improvement.

State Responsibilities for SES (200.47)
States already must develop and implement standards and techniques to monitor the quality and effectiveness of SES and have a process in place to publicly report on those standards and techniques. States must now additionally post on their web sites the amount districts must spend on SES and choice, and the maximum per-child amount for SES; indicate which providers are able to serve SWD and LEP students; and monitor districts' implementation of SES.
 
In monitoring providers, states must examine, at a minimum, evidence that the provider's instructional program:
-is consistent with the instruction provided and the content used by the district and state;
-addresses students' individual needs as described in student plans;
-has contributed to increasing students' academic proficiency; and
-is aligned with the state's academic content and student achievement standards.
 
States must also consider information, if it exists, regarding:
-parent recommendations or results from parent surveys regarding success in increasing student achievement; and
-evaluation results demonstrating that the instructional program has increased student achievement.
 
Funding for Choice and SES (200.48)
As published in the draft regulations, districts may now count in the amount they are required to spend for choice and SES, costs for outreach and assistance to parents concerning their choice to transfer their child or to request SES, up to an amount equal to 0.2 percent of its Title I, Part A, allocation.
 
The final regulations also remove some state red tape from the re-allocation process for unexpended funds. Now, if it wishes to spend less than the full 20 percent set-aside, a district must:
 
· Partner, to the extent practicable, with outside groups to help inform students and families of choice and SES; 
· Provide timely and accurate notice (required in other sections); 
· Ensure sign-up forms are distributed directly to all eligible students and their parents and are made widely available through broad means of dissemination; 
· Provide a minimum of two enrollment periods, at separate points in the school year, that are of sufficient length to enable parents to make informed decisions; and 
· Ensure that providers are given access to school facilities "using a fair, open, and objective process, on the same basis and terms as are available to other groups."
 
Once the district has met these criteria, it simply must notify the state that it has met the criteria and intends to spend the remainder of its set-aside on other allowable activities. The district must maintain records of having met the criteria, and must specify the amount that it is moving to other allowable activities.
 
States must review, by the beginning of the next school year, any district that: 
· has spent a "significant portion" of its 20 percent for other activities; and 
· has been the subject of multiple complaints, supported by credible evidence, regarding implementation of choice or SES.
If a state finds that a district has failed to meet the criteria, the next year the district must spend an amount equal to the amount it moved out of SES and choice in addition to its 20 percent set-aside for the year; or meet the criteria and obtain state permission before redirecting funds.
 
Highly Qualified Teachers (200.56)
This section specifies that a special education teacher is "highly qualified" under NCLB if s/he meets the requirements for "highly qualified teacher" included in the Individuals With Disabilities Education Act.
 Resources on the New Regulations
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
In case you're still awake, and haven't filed all of your retirement paperwork after reading the analysis on the new regulations, here's some more places to look for information: 
 Secretary's Press Release
 Webcast  

Secretary's Remarks (not much here)

 Other organizations and publications will undoubtedly weigh in, but it's a long document and that will take a while. 



	

	COMING: New Title I audit and...who knows!
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As always, 

...visit our web site at www.EthicaLLC.com
...send me an email at Cheryl@EthicaLLC.com
...or give us a call! 850.766.7216
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