Comparison of Migrant Education Program Former Regulations with Final New Regulations, and US Department of Education Rationale for Changes. Regulations are effective August 28, 2008


	Topic
	Former Regulation*
	Final Regulation Effective Aug. 28, 2008
	Effect of Revisions

	Sec.  200.81  Program definitions.


	The following definitions apply to programs and projects operated under subpart C of this part:

 (a) Agricultural activity means--

(1) Any activity directly related to the production or processing of crops, dairy products, poultry or livestock for initial commercial sale or personal subsistence;

(2) Any activity directly related to the cultivation or harvesting of trees; or
	The following definitions apply to

programs and projects operated under

subpart C of this part:

(a) Agricultural work means the

production or initial processing of

crops, dairy products, poultry, or

livestock, as well as the cultivation or

harvesting of trees. It consists of work

performed for wages or personal

subsistence.


	Definition is reworded, but essentially the same. The Department explains “initial processing” as follows:
“We believe that referring to ‘‘initial

processing,’’ which as stated in the

NPRM [72 FR 25230] involves working

with ‘‘raw products,’’ will enable State

and local MEP personnel to identify

more precisely the particular (and more

limited) types of work, especially

processing work, that can reasonably be

considered agricultural or fishing work

for purposes of establishing eligibility

under the MEP.”

	
	(b) Fishing activity means any activity directly related to the catching or processing of fish or shellfish for initial commercial sale or personal subsistence.
	(b) Fishing work means the catching

or initial processing of fish or shellfish

or the raising or harvesting of fish or

shellfish at fish farms. It consists of

work performed for wages or personal

subsistence.


	Definition is reworded, but essentially the same. Fish farms have been added.

	
	NA
	(c) In order to obtain, when used to

describe why a worker moved, means

that one of the purposes of the move is

to seek or obtain qualifying work.

(1) If a worker states that a purpose of

the move was to seek any type of

employment, i.e., the worker moved

with no specific intent to find work in

a particular job, the worker is deemed

to have moved with a purpose of

obtaining qualifying work if the worker

obtains qualifying work soon after the

move.

(2) Notwithstanding the introductory

text of this paragraph (c), a worker who

did not obtain qualifying work soon

after a move may be considered to have

moved in order to obtain qualifying

work only if the worker states that at

least one purpose of the move was

specifically to seek the qualifying work,

and—

(i) The worker is found to have a prior

history of moves to obtain qualifying

work; or

(ii) There is other credible evidence

that the worker actively sought

qualifying work soon after the move but,

for reasons beyond the worker’s control,

the work was not available.


	The Department introduces a complex definition of “in order to obtain.” It may make the ID&R process more complicated. 
The Secretary has revised the definition of in order to obtain to clarify that—

(1) If a worker states that a purpose of

the move was to seek any type of

employment, i.e., the worker moved

without a specific intent to find work in

a particular job, the worker is deemed

to have moved with a purpose of

obtaining qualifying work if the worker

obtains qualifying work soon after the

move, but that—

(2) A worker who did not obtain

qualifying work soon after a move may

be considered to have moved in order to

obtain qualifying work only if the

worker states that at least one purpose

of the move was specifically to seek this

work, and (a) the worker is found to

have a prior history of moves to obtain

qualifying work, or (b) there is other

credible evidence that the worker

actively sought qualifying work soon

after the move but, for reasons beyond

the worker’s control, the work was not

available.

It also adds a State responsibility, as follows:
“the Secretary has revised the definition to clarify that in the case where a worker does not secure qualifying work soon after a

move, more information than just a

statement by the worker is needed to

confirm that the worker moved in order

to obtain that qualifying work.”

	
	(c) Migratory agricultural worker means a person who, in the preceding 36 months, has moved from one school district to another, or from one administrative area to another within a State that is comprised of a single school district, in order to obtain temporary or seasonal 

employment in agricultural activities (including dairy work) as a principal means of livelihood.
	(d) Migratory agricultural worker

means a person who, in the preceding

36 months, has moved, as defined in

paragraph (g), from one school district

to another, or from one administrative

area to another within a State that is

comprised of a single school district, in

order to obtain temporary employment

or seasonal employment in agricultural

work, including dairy work.


	Definition is reworded but essentially the same.

	
	(d) Migratory child means a child who is, or whose parent, spouse, or guardian is, a migratory agricultural worker, including a migratory dairy worker, or a migratory fisher, and who, in the preceding 36 months, in order to obtain, or accompany such parent, spouse, guardian in order to obtain, temporary or seasonal employment in agricultural or fishing work--(1) Has moved from one school district to another;

 (2) In a State that is comprised of a single school district, has moved from one administrative area to another within such district; or

(3) Resides in a school district of more than 15,000 square miles, and migrates a distance of 20 miles or more to a temporary residence to engage in a fishing activity.
	(e) Migratory child means a child—

(1) Who is a migratory agricultural

worker or a migratory fisher; or

(2) Who, in the preceding 36 months,

in order to accompany or join a parent,

spouse, or guardian who is a migratory

agricultural worker or a migratory

fisher—

(i) Has moved from one school district

to another;

(ii) In a State that is comprised of a

single school district, has moved from

one administrative area to another

within such district; or

(iii) As the child of a migratory fisher,

resides in a school district of more than

15,000 square miles, and migrates a

distance of 20 miles or more to a temporary residence.


	Definition is reworded but essentially the same.

	
	(e) Migratory fisher means a person who, in the preceding 36 months, has moved from one school district to another, or from one administrative area to another within a State that is comprised of a single school district, in order to obtain temporary or seasonal employment in fishing activities as a principal means of livelihood. 

This definition also includes a person who, in the preceding 36 months, 

resided in a school district of more than 15,000 square miles, and moved a distance of 20 miles or more to a temporary residence to engage in a fishing activity as a principal means of livelihood.
	(f) Migratory fisher means a person

who, in the preceding 36 months, has

moved, as defined in paragraph (g), from

one school district to another, or from

one administrative area to another

within a State that is comprised of a

single school district, in order to obtain

temporary employment or seasonal

employment in fishing work. 

This definition also includes a person who,

in the preceding 36 months, resided in

a school district of more than 15,000

square miles and moved, as defined in

paragraph (g), a distance of 20 miles or

more to a temporary residence in order

to obtain temporary employment or

seasonal employment in fishing work.


	Definition is reworded but essentially the same.

	
	NA – new section
	(g) Move or Moved means a change

from one residence to another residence

that occurs due to economic necessity.
	In the final regulations, the Department dropped the entire concept of moves that occur on or around holidays. Now, the only thing that matters is that the move was financially necessary.

	
	NA – new section
	(h) Personal subsistence means that

the worker and the worker’s family, as

a matter of economic necessity,

consume, as a substantial portion of

their food intake, the crops, dairy

products, or livestock they produce or

the fish they catch.


	Here the Department introduces a new definition, but the final version is much clearer than the proposed definition.

	
	(f) Principal means of livelihood means that temporary or seasonal 

agricultural or fishing activity plays an important part in providing a 

living for the worker and his or her family.
	(i) Qualifying work means temporary

employment or seasonal employment in

agricultural work or fishing work.


	Here the Department simplifies the concept of “principal means of livelihood” to “qualifying work.”
“…the principal means of livelihood requirement is no longer needed. The Secretary believes that the other changes, which clarify that a migratory agricultural worker or a migratory fisher is a person who moves due to economic necessity in order to

obtain temporary or seasonal employment in agricultural or fishing work, will satisfactorily address the purpose of the principal means of

livelihood requirement.”

	
	NA – new section
	(j) Seasonal employment means

employment that occurs only during a

certain period of the year because of the

cycles of nature and that, by its nature,

may not be continuous or carried on

throughout the year.


	Here, the Department distinguishes between “seasonal” and “temporary” employment. Both are qualifying kinds of work. “Seasonal” refers largely to the growing or fishing season, while “temporary” (below) refers to other industries, such as ferns, where the work is still short-term.
The definition of “seasonal” employment conforms to the one used by the Department of Labor, 29 CFR Section 500.20(s)(1)

	
	NA – new section
	(k) Temporary employment means

employment that lasts for a limited

period of time, usually a few months,

but no longer than 12 months. It typically includes employment where the employer states that the worker was hired for a limited time frame; the worker states that the worker does not intend to remain in that employment

indefinitely; or the SEA has determined

on some other reasonable basis that the

employment is temporary. The definition includes employment that is constant and available year-round only if, within 18 months after the effective date of this regulation and at least once every three years thereafter, the SEA documents that, given the nature of the

work, of those workers whose children

were previously determined to be eligible based on the State’s prior determination of the temporary nature of such employment (or the children themselves if they are the workers),

virtually no workers remained employed by the same employer more than 12 months.
	In its explanation, the Department stresses that any job that lasts longer than 12 months cannot be considered temporary. The Department declined to extend this to 18 months, and declined to specify the meaning of “virtually no.” 
“Instead of having to conduct annual surveys to document the temporary nature of work that is seemingly constant and year-round, an

SEA now need only document, within

18 months after the effective date of this

regulation and at least once every three

years thereafter, that, given the nature of

the work, of those workers whose

children were previously determined to

be eligible based on the State’s prior

determination of the temporary nature

of such employment (or the children

themselves if they are the workers),

virtually no workers remained employed by the same employer more than 12 months.”

	Sec.  200.83  Responsibilities of SEAs to implement projects through a 

comprehensive needs assessment and a comprehensive State plan for 

service delivery.
	NA – new section
	 (3) Measurable program outcomes.

The plan must include the measurable

program outcomes (i.e., objectives) that

a State’s migrant education program will

produce to meet the identified unique

needs of migratory children and help

migratory children achieve the State’s

performance targets identified in

paragraph (a)(1) of this section.


	“The Secretary recognizes the supplemental nature of the MEP. As noted in the preamble to the NPRM [72 FR 25233], the proposed change to § 200.83 simply conforms the regulatory language with the language in section 1306(a)(1)(D) of the ESEA, which

requires that an SEA’s comprehensive

plan include both the specific

performance targets it has established

for all children (including migratory

children) and its measurable program

outcomes relative to those targets for the

MEP. The change eliminates any

ambiguity about whether a State must

address measurable program outcomes

in the MEP comprehensive plan that

may have resulted from the inadvertent

omission of the requirement in the prior

regulations.”

	
	(3) Service delivery. The plan must describe the strategies that the SEA will pursue on a statewide basis to achieve the performance targets 

in paragraph (a)(1) of this section by addressing--

    (i) The unique educational needs of migratory children consistent with paragraph (a)(2)(i) of this section; and

    (ii) Other needs of migratory children consistent with paragraph 

(a)(2)(ii) of this section.
	(4) Service delivery. The plan must describe the strategies that the SEA will

pursue on a statewide basis to achieve

the measurable program outcomes in

paragraph (a)(3) of this section by

addressing—

* * * *

REMAINDER OF TEXT SAME AS PROPOSED
	This is already reflected in the legislation. According to ED, “The change eliminates any

ambiguity about whether a State must

address measurable program outcomes

in the MEP comprehensive plan that

may have resulted from the inadvertent

omission of the requirement in the prior

regulations.”

	Sec.  200.89  MEP allocations; 

Reinterviewing; Eligibility 

documentation; and Quality control.


	NA – new section
	(a) Allocation of funds under the MEP

for fiscal year (FY) 2006 and subsequent

years. (1) For purposes of calculating the

size of MEP allocations for each SEA for

FY 2006 and subsequent years (as well

as for supplemental MEP allocations for

FY 2005), the Secretary determines each

SEA’s FY 2002 base allocation amount

under section 1303(a)(2) and (b) of the

Act by applying, to the counts of eligible

migratory children that the SEA

submitted for 2000–2001, the defect rate

that the SEA reports to the Secretary

and that the Secretary accepts based on

a statewide retrospective reinterviewing

process that the SEA has conducted.


	This section essentially gives ED permission to retroactively adjust State allocations. 

Here, the Department also pitches its reauthorization position: “the Department has

requested that Congress, in the upcoming ESEA reauthorization, eliminate the requirement to make the MEP allocations using base-year child counts.”

	
	
	(2)(i) The Secretary conditions an SEA’s receipt of final FY 2007 and subsequent-year MEP awards on the SEA’s completion of a thorough redocumentation of the eligibility of all children (and the removal of all ineligible children) included in the State’s 2007–2008 MEP child counts.

(ii) To carry out this redocumentation,

an SEA must examine its rolls of all currently identified migratory children and remove from the rolls all children it judges to be ineligible based on the types of problems identified in its statewide retrospective re-interviewing as causing defective eligibility determinations.
	This is a very big deal. It seems that States must stop serving children whose eligibility is based on circumstances found to be problematic in its sample. The nonregulatory guidance is sure to speak to this, as this is a very dramatic action.

	
	
	(b) Responsibilities of SEAs for reinterviewing

to ensure the eligibility of children under the MEP. (1) Retrospective re-interviewing.

(i) As a condition for the continued

receipt of MEP funds in FY 2006 and

subsequent years, an SEA that received

such funds in FY 2005 but did not

implement a statewide re-interviewing

process prior to the enactment of this

regulation, as well as an SEA with a

defect rate that is not accepted by the

Secretary under paragraph (a)(1) of this

section, or an SEA under a corrective

action issued by the Secretary under

paragraph (b)(2)(vii) or (d)(7) of this

section, must, within six months of the

effective date of these regulations or as

subsequently required by the

Secretary,—


	This section applies only to the two states that declined to re-interview. Florida conducted its re-interviewing process, and its “defect” rate was accepted by the USDE.

	
	
	(A) Conduct a statewide reinterviewing

process consistent with paragraph (b)(1)(ii) of this section; and

(B) Consistent with paragraph (b)(1)(iii) of this section, report to the Secretary on the procedures it has employed, its findings, its defect rate, and corrective actions it has taken or will take to avoid a recurrence of any

problems found.


	This section applies only to the two states that declined to re-interview. Florida conducted its re-interviewing process, and its “defect” rate was accepted by the USDE.

	
	
	(ii) At a minimum, the re-interviewing

process must include—

(A) Selection of a sample of identified

migratory children (from the child

counts of a particular year as directed by

the Secretary) randomly selected on a

statewide basis to allow the State to estimate the statewide proportion of eligible migratory children at a 95 percent confidence level with a confidence interval of plus or minus 5

percent.


	This section applies only to the two states that declined to re-interview. Florida conducted its re-interviewing process, and its “defect” rate was accepted by the USDE.

	
	
	(B) Use of independent reinterviewers

(i.e., interviewers who are neither SEA or local operating agency staff members working to administer or operate the State MEP nor any other persons who worked on the initial

eligibility determinations being tested)

trained to conduct personal interviews

and to understand and apply program

eligibility requirements; and


	This section applies only to the two states that declined to re-interview. Florida conducted its re-interviewing process, and its “defect” rate was accepted by the USDE.

	
	
	(C) Calculation of a defect rate based

on the number of sampled children

determined ineligible as a percentage of

those sampled children whose parent/

guardian was actually re-interviewed.


	This section applies only to the two states that declined to re-interview. Florida conducted its re-interviewing process, and its “defect” rate was accepted by the USDE.

	
	
	(iii) At a minimum, the report must

include—

(A) An explanation of the sample and

procedures used in the SEA’s reinterviewing

process;

(B) The findings of the re-interviewing

process, including the determined

defect rate;

(C) An acknowledgement that,

consistent with § 200.89(a), the

Secretary may adjust the child counts

for 2000–2001 and subsequent years downward based on the defect rate that

the Secretary accepts;

(D) A summary of the types of defective eligibility determinations that the SEA identified through the reinterviewing

process;

(E) A summary of the reasons why

each type of defective eligibility

determination occurred; and

(F) A summary of the corrective actions the SEA will take to address the identified problems.
	This section applies only to the two states that declined to re-interview. Florida conducted its re-interviewing process, and its “defect” rate was accepted by the USDE.

	
	
	(2) Prospective re-interviewing. As

part of the system of quality controls

identified in § 200.89(d), an SEA that

receives MEP funds must, on an annual

basis, validate current-year child

eligibility determinations through the

re-interview of a randomly selected

sample of children previously identified

as migratory. In conducting these reinterviews,

an SEA must—

(i) Use, at least once every three years,

one or more independent interviewers

(i.e., interviewers who are neither SEA

or local operating agency staff members

working to administer or operate the

State MEP nor any other persons who

worked on the initial eligibility

determinations being tested) trained to

conduct personal interviews and to

understand and apply program

eligibility requirements;

(ii) Select a random sample of

identified migratory children so that a

sufficient number of eligibility

determinations in the current year are

tested on a statewide basis or within

categories associated with identified

risk factors (e.g., experience of

recruiters, size or growth in local

migratory child population,

effectiveness of local quality control

procedures) in order to help identify

possible problems with the State’s child

eligibility determinations;

(iii) Conduct re-interviews with the

parents or guardians of the children in

the sample. States must use a face-to-face

approach to conduct these reinterviews

unless circumstances make face-to-face re-interviews XXXX and necessitate the use of an alternative method such as telephone reinterviewing;

(iv) Determine and document in

writing whether the child eligibility

determination and the information on

which the determination was based

were true and correct;

(v) Stop serving any children found

not to be eligible and remove them from

the data base used to compile counts of

eligible children;

(vi) Certify and report to the Department the results of reinterviewing in the SEA’s annual report of the number of migratory children in

the State required by the Secretary; and

(vii) Implement corrective actions or

improvements to address the problems

identified by the State (including the

identification and removal of other

ineligible children in the total population), and any corrective actions, including retrospective re-interviewing, required by the Secretary. 
	This section specifies that a State must re-interview families every year. Every third year, states must use independent interviewers, although these may be other state employees who are not funded through MEP.

	
	
	(c) Responsibilities of SEAs to

document the eligibility of migratory

children.

(1) An SEA and its operating agencies must use the Certificate of Eligibility (COE) form established by the Secretary to document the State’s determination of the eligibility of

migratory children.

(2) In addition to the form required

under paragraph (a) of this section, the

SEA and its operating agencies must

maintain any additional documentation

the SEA requires to confirm that each

child found eligible for this program

meets all of the eligibility definitions in

§ 200.81.

(3) An SEA is responsible for the

accuracy of all the determinations of the

eligibility of migratory children

identified in the State. 

(d) Responsibilities of an SEA to

establish and implement a system of

quality controls for the proper

identification and recruitment of eligible

migratory children. An SEA must

establish and implement a system of

quality controls for the proper identification and recruitment of eligible migratory children on a statewide basis. At a minimum, this

system of quality controls must include

the following components:

(1) Training to ensure that recruiters

and all other staff involved in determining eligibility and in conducting quality control procedures know the requirements for accurately determining and documenting child

eligibility under the MEP.

(2) Supervision and annual review and evaluation of the identification and

recruitment practices of individual

recruiters.

(3) A formal process for resolving

eligibility questions raised by recruiters

and their supervisors and for ensuring

that this information is communicated

to all local operating agencies.

(4) An examination by qualified

individuals at the SEA or local operating agency level of each COE to verify that the written documentation is sufficient and that, based on the recorded data, the child is eligible for MEP services.

(5) A process for the SEA to validate

that eligibility determinations were

properly made, including conducting

prospective re-interviewing as described

in paragraph (b)(2).

(6) Documentation that supports the

SEA’s implementation of this quality control

system and of a record of actions taken to improve the system where periodic reviews and evaluations indicate a need to do so.

(7) A process for implementing

corrective action if the SEA finds COEs

that do not sufficiently document a child’s eligibility for the MEP, or in response to internal State audit findings and recommendations, or monitoring or

audit findings of the Secretary. 
	This section requires all states to use a national COE form. States may not alter the form, which is subject to public comment and will be published in the Federal Register.

It also sets forth the minimum requirements of every state’s quality control system.



